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In March 2020, Governor Walz issued an Executive Order closing businesses or requiring much of the

Minnesota workforce to shelter in place.  Now, after shelter in place/work at home requirements have been 

 eliminated, employers and employees are starting to return to work and employers are considering whether to

allow employees to continue to work remotely and, if so, how best to accomplish the task. The next few pages

will  explore the multitude of issues and considerations for employers and decisions that must be made.

  

Remote Workforce

Considerations facing employers looking at long-
term remote work.

What are the wage and hour issues and differences between exempt and non-exempt employees and what

must be done in terms of recording and reporting time?  Should the employer put in place a formal remote

work policy or are individual agreements with employees better?  Either way, should employees have to

sign and acknowledge policies, protocols and requirements?

What are considerations around employees’ use of personal equipment versus company equipment?

Are there different considerations if the continuation of remote working is required by the employer or is

requested by the employee?

What are possible areas of business liability that the employer needs to take into consideration?  

Should the employer require employees who are working at home to sign a waiver of liability?  Should

employees returning to the workplace be required to sign a waiver of liability?

Are there issues regarding confidentiality of company information or clients’ information to consider?

How should expense reimbursement be handled?  Must or should employees be reimbursed for properly

equipping their home office and if so, including what and how?

How can you assess employee performance and productivity in a remote workplace?

Should employees be required to submit status reports?

Should the employer monitor employee productivity by using software on laptops?

Are there concerns about data security with everyone working remote or some working remote?  Has the

employer shopped for or considered getting cybersecurity insurance?

How is it handled when employee signatures are required for something?  Do you understand the law

regarding electronic signatures?

Should and may an employer limit the employee doing other work or activities or disclaim employer

responsibility if they do so?  (e.g., side gigs, dependent care)
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5.  Security is a critical element of the arrangement for an employee to work from home. If employees are

accessing a company network or other confidential information, what procedures must they follow from their

home office to ensure the security of company networks and communications. Will the company be

providing a shredder or is it up to the employee to discard paper generated during the workday? What

safeguards should the employees be setting up against potential hacks, breaches or theft? The policy

should describe the need to password protect all devices used for work purposes.

If the entire workplace is not working remotely but rather an individual request is made by an employee, the

employer should strongly consider having an individual telecommuting agreement spelling out details with

regard to employee responsibilities, timekeeping and reporting, right to change terms set forth by the employer,

status reports, adequate home working arrangements, confidentiality, data security and many of the other things

stated elsewhere in this guide as considerations and issues. We have sample teleworking agreements, and can

tailor them to help businesses if needed.

The following list describes some of the subjects which should be addressed in a remote work policy or

agreement:

1.  Specify what positions are eligible to work from home. Identify those persons responsible for making the

decisions as to whether particular employees or positions can work remotely and how often the employees

can work remotely (i.e. how many days per week).  

2.   Identify the expectations and requirements for employees who will be working remotely. Are employees

expected to participate in any meetings in the office? Do they have flexibility in their work hours? How often

do they need to communicate with their supervisors? Employers may have concerns about the diligence

and reliability of employees who work from home, so the expectations need to be clearly stated. It may be

appropriate to remind employees that when they are participating in video meetings, such as Zoom or

Teams meetings, they need to dress appropriately. How many of us have seen others in Zoom meetings

wearing pajamas, sweatshirts or other clothing that they would never wear to an in-person meeting

involving the same people as those in the Zoom meeting?

3.  Discuss expected communications protocols. Employees should be told when they are expected to be

available for telephone conferences, video meetings and other group discussions. Should employees

regularly check-in? Should employees inform their supervisors when they are ready to start their day at their

computer? Will employees have to list the specific tasks they will complete or have completed during the

day or during the week?

4.  Discuss the equipment which an employee will need for their work and who will provide it. The policy

should describe what equipment and supplies the employer will be providing versus the employee, and if

provided by the employee, whether the employer will be reimbursing the employee for these supplies and

equipment. Explain what personal use an employee can make of equipment which is provided by the

employer, such as a printer and scanner. Outline the accepted use of a personal device and if or when it is

acceptable to download or access company files on a personal device.

Employee requests to work remotely or continue
working remotely.
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6. Expectations of work hours. Many employees working remotely have children at home because their

daycare or schools are closed. How much flexibility will employees have to extend their work hours to

accommodate taking care of their children, or assisting their children with schoolwork? Are there specific

hours during which employees must be working? How do employees keep track of the hours they work and

receive wages accordingly?

 

7. Consequences of abuse of the policy. The policy should state that employees can be disciplined for

violation of the teleworking policy or any other company policy while working remotely. At some point, an

employer may decide to withdraw an employee’s right to work remotely because that employee has been

abusing the privilege of working from home.

Wage and hour issues in working remotely for
non-exempt employees.

Both state and federal laws have rigorous reporting obligations for businesses, particularly for non-exempt

employee time. It can be more difficult to track the hours worked and work done when employees are working

at home. To the extent those wrinkles have not been totally ironed out during the exigent requirement to have

employees working at home and sheltering in place, there are several things to consider, and requirements

which must be met, especially when looking at remote working in the long-term.

Working remotely can be both a benefit and a bane for business. Employees are less likely to maintain a set

schedule, they may be more difficult to monitor, and company policies may not fully address employees who

work from home. Technology inefficiencies, interruptions or difficulties can cause employees to take longer to

do things they could do more efficiently in the office, resulting in longer working hours or overtime

compensation issues.

The U.S. Department of Labor has published guidance concerning tracking work hours for nonexempt

employees who are working from home. The DOL states that employers have an obligation to exercise

reasonable diligence in tracking teleworking employees’ hours of work. See: 

 https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/fab_2020_5.pdf

Non-exempt remote employees, tips for
employers:

·Adopt comprehensive policies and make those known to the employees and train them on the appropriate

methods and requirements.

·Make sure that all time worked is paid even if it is not previously demanded or known.

·Expense reimbursements should be tied to actual and receipted expenses in order to ensure the

reimbursement is not factored into an employee’s regular rate of pay for purposes of overtime

compensation or income.

·Set and make known the meal break protocols and whether they are paid or unpaid, and make sure that

they are recorded, particularly if they are planned to be unpaid.

·If the employees' job duties require them to remain in their home office or close to their office, consider

having a written on-call time policy because on-call time may be compensable under both Minnesota and

federal law.

https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/fab_2020_5.pdf
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·If duties change for exempt employees due either to working remote or changes in the workplace, make

sure their exempt status is either monitored or maintained, or make them non-exempt for wage and hour

purposes.

·If their hours or compensation have changed, make sure they meet the salary level and any duty

requirements if you plan to keep them as exempt employees.

Reminder: These are tips and are not an exhaustive list that the business needs to consider with regard to wage

and hour laws and considerations.

Employee reluctance or refusal to return to work
after telecommuting, furlough, or layoff.

In each instance of reluctance or refusal to return to the office, the employer needs to find out what the

reason or reasons are and document those.

·Be careful about what the employer can legally ask about, for example what medical conditions the

employee may have.

·Find out if the employee has contracted COVID-19, had symptoms of COVID-19, or has been tested and, if so,

what the test results were and when the test occurred.

·The employer should explore the employee’s reasons and concerns for wanting to work remotely.

·The employer should communicate with the employee its considerations and business reasons for wanting

or needing the employee to be in the workplace.

·The employer, preferably in conjunction with the employee or taking into consideration the employee’s

reasons as well as the employer’s business needs, should see if there is some kind of compromise or hybrid

solution that could meet both sides’ concerns.

·As always, the employer should document the communications with the employee and the employer’s stated

business needs and reasons.

·If there is an impasse resulting in the employee leaving employment, the employer should report the

termination, voluntary or involuntary, to DEED after which, assuming the employee files for unemployment

compensation, the Department will ultimately determine eligibility.

Many Minnesota businesses are currently in the process of reopening for business, recalling employees from

furlough or layoff, or being able to increase their business opportunities after the long dry spell in the last few

months.  Businesses are also recalling employees who have been working remotely during the time of “Shelter in

Place.”  In doing so, employers have been surprised and disappointed to find that some employees remain either

uneasy or steadfast in their desire not to return to work or not to return to the office. Various reasons are being

advanced or exist for employees, which may include a concern for the working conditions being unsafe or a

generalized fear about catching COVID-19 during the ongoing pandemic.  Some laid off or furloughed employees

have been receiving unemployment compensation and do not want to give it up. Others fear that the jobs to

which they are returning are not “suitable employment" or an employee's health condition poses a direct threat to

themself or others due to a medical condition (see page 19 for ADA discussion). There are legal landmines in

addressing employee concerns to be avoided by employers. We offer the following tips:



Workers Compensation and Remote Workers

Employees who are injured while working at home may be covered by the employer’s workers compensation

insurance. Over 10 years ago, the Minnesota Workers Compensation Court of Appeals considered the question

of whether an employee’s injury while working at home was covered by the employer’s workers compensation

insurance. The employee was taking a short break from his computer to get a cup of coffee. While he was

walking down the stairs, he slipped and landed on his back on the steps. He suffered a fracture of his T9

vertebra and eventually required surgery. The employee filed a claim for workers compensation insurance

alleging that his fall arose out of and in the course of his employment. The employer and insurer disputed the

employee’s claim. The Workers Compensation Court of Appeals held that when he left his home office to go to

the kitchen for a cup of coffee, the employee was no different from an employee who, while working at the

office, goes to a kitchen for a cup of coffee. The court found that the injury arose out of the employee’s

employment and therefore was covered by workers compensation insurance.

To possibly control workers compensation liability for remote workers, an employer should consider

establishing guidelines for a home office such as requiring a designated work area and provide training related

to setting up a workstation and appropriate safety measures. When feasible, the employer should conduct

periodic checks of employee home offices to identify and eliminate work area safety hazards. This suggestion

may not make sense for many, if not most employers, but companies should understand that an injury because

of hazardous conditions in an employee’s home may be covered by workers compensation insurance. 

 Consider setting fixed work hours and meal and rest periods for telecommuters. This may help establish

whether an injury was “in the course of employment.”
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Employees who quit generally will not be eligible for unemployment compensation/jobless benefits unless they

show that there was imminent danger of death or serious physical harm that would make any average worker

quit or refuse to return to the workplace.

Employers should request information from the employee about whatever particularized concerns they have,

e.g. environmental, other employees with the virus, or employee vulnerability because of their own health

conditions.

The employer should inform the employee of the proactive measures the business is taking to create

satisfactory working conditions.  

All of the above and anything else that occurs should be well documented by the employer to defend against

eligibility for unemployment compensation benefits and to show that it has adequately investigated.

Both employers and employees have concerns regarding eligibility for unemployment benefits of employees

whose employment is terminated during the pandemic. Employers generally wish to avoid unemployment claims

while employees, of course, wish to secure benefits. Whether an employee will be eligible for unemployment

benefits turns on the unique facts and circumstances of each case. Generally, employees who voluntarily resign

or refuse to perform their jobs are not eligible for benefits. Conversely, employees who are discharged through

no fault of their own are eligible. The pandemic, however, presents potential, unique twists to these issues.  Some

of these potential twists are discussed below.

Refusal or termination over concern of unsafe
working conditions. 

Eligible for unemployment benefits?

Communicate with the employee to hear their concerns.

Reassure them that the business is following public health guidelines of the CDC and OSHA and any state

requirements and describe the specifics of what the business has done.

Talk to the employee about the implications for them with respect to unemployment if they do not return.

Document all of the above.

It would be advisable to do a written recall notice.

Report to DEED.

Make sure to remain up to date on OSHA regulations and rules with regard to employee concerted activity

and anti-retaliation.

Employee refuses to return or quits based on
generalized fears about being back in the
workplace.

Generally speaking a fear of returning to work is not enough to be eligible for unemployment compensation benefits.  

Tips for Employers:
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The types of risks identified in the CDC guidelines include being over age 65, having chronic lung disease,

having a serious heart condition, obesity, diabetes, chronic kidney or liver disease, or being

immunocompromised.  

Employer may have to give consideration for continued leave or other reasonable accommodations.

Employer should tell employee that it will report the employment offer made and refused to DEED and

document.

Send a written recall notice.

Employee may be high-risk.
Generally, unless an employee who quits shows she/he fits one of the listed risks, and/or the employer does not

offer accommodation, the employee will not be eligible for benefits.

Employee refuses or is reluctant to return
because he/she wants unemployment
compensation benefits.

b. S
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Paid leave under the Families First Coronavirus
Response Act.

Emergency Family and Medical Leave (“EFML”)

Emergency Paid Sick Leave ("EPSL").  

When an employee is recovering from any injury, disability, illness or condition related to a COVID-19

vaccination.

When an employee is receiving a COVID-19 vaccination.

When an employee is pursuing or waiting for COVD-19 test results or a diagnosis.

During the period April 1, 2020 through December 31, 2020, most employers with fewer than 500 employees

(other than health care providers) were required to provide a paid leave of absence to employees under the

Families First Coronavirus Response Act (“FFCRA”). 

As part of the American Rescue Plan Act of 2021 (“ARPA”), signed by President Biden on March 11, 2021,

employers can voluntarily grant employees FFCRA paid leave through September 30, 2021. Tax credits are

available to employers with fewer than 500 employees who voluntarily provide FFCRA leave to qualifying

employees through September 30, 2021.

There are generally two categories of paid leave under the FFCRA:   

1.

2.

The reasons for which an employee can take EPSL have been expanded to include:

In addition, effective April 1, 2021, employees who exhausted their 10-day bank of EPSL can take up to 10

additional days of EPSL and employers can take tax credits for this leave if they allow employees to take

additional EPSL.

Employers should be aware that EFML can now be taken for all circumstances for which an employee can take

EPSL. 
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Can an Employer Mandate that Employees
Receive a COVID-19 Vaccination?

The ADA prohibits employers from making medical inquiries of applicants and employees unless they pose a

“direct threat” to themselves or others. A “direct threat” is a significant risk of substantial harm to the health or

safety of the individual or others that cannot be eliminated or reduced by reasonable accommodation. If an

individual with a disability poses a direct threat despite reasonable accommodation, he or she is not protected

by the nondiscrimination provisions of the ADA. Assessments of whether an employee poses a direct threat in

the workplace must be based on objective, factual information, not on subjective perceptions or irrational fears

about a specific disability.

The EEOC has stated that based on guidance of the CDC and public health authorities, the COVID-19 pandemic

meets the direct threat standard. Based on the community spread of COVID-19, it is clear that a significant risk of

substantial harm would be posed by having someone with COVID-19, or symptoms of it, present in the

workplace. This means that an employer does not have to accommodate an employee with COVID who wishes

to continue to come to work. The CDC and state and local public health authorities may eventually revise their

assessment of the spread and severity of COVID-19, that could affect whether a direct threat still exists. Because

COVID-19 is a disability that poses a direct threat to others, an employer is allowed to make inquiries of

employees with symptoms, take their temperatures and even require vaccinations and/or COVID tests.

Where an employer mandates that employees be vaccinated against COVID-19, there are two general

accommodation exceptions: (1) disabilities; and (2) religion. Both are discussed, in turn, below.  

The duration of the risk

The nature and severity of the potential harm

The likelihood that the potential harm will occur

The imminence of the potential harm

An employer cannot automatically terminate an employee who refuses to be vaccinated because of a medical

condition.The employer has an obligation to engage in an interactive dialogue to determine if it is possible to

reasonably accommodate the unvaccinated employee. Therefore, employers dealing with an employee who

refuses to take the COVID vaccine should conduct an individualized assessment of four factors in determining

whether a direct threat exists:

A conclusion that the employee poses a direct threat would include a determination that an unvaccinated

individual will expose others to the virus at the work site. 
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The Employee is suffering from a disability. An employee
with an underlying medical condition should receive an
exemption from mandatory vaccination, if requested, for
medical reasons.

1.
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Accommodation for those individuals who unable to be vaccinated for a medical reason could include

minimizing interactions with other employees or the general public, or otherwise examining ways in which the

individual could perform their work without coming to contact with others, such as virtual or home-working

arrangements. If an accommodation is required, the interactive process requires that a discussion about those

accommodations take place. 

The EEOC guidance is clear that if an employer determines that an individual who cannot be vaccinated due to

a medical condition poses a direct threat at the work site, the employer cannot exclude the employee from the

workplace without undergoing the interactive process to determine if there is a reasonable accommodation that

would eliminate or reduce this risk. If the employee poses a direct threat that cannot be reduced to an

acceptable level, the employer can exclude the employee from entering the workplace. This does not

necessarily mean the employer may automatically terminate the employee. 

2. The Employee Claims They Have Religious Objections to
Being Vaccinated.

whether the employee has acted in a way that is inconsistent with the claimed belief;

whether the employee is seeking a benefit or an exception that is likely to be sought for non-religious

reasons;

whether the timing of the request is questionable (for example, because it follows closely on the heels of the

same employee’s request for the same benefit for different reasons), and

whether the employer has other reasons to believe that the employee is seeking the benefit for secular

reasons.

Title VII protects employees with sincerely held religious beliefs from being forced to undergo vaccination if

vaccination legitimately offends an employee’s religious beliefs. The EEOC has listed certain facts that might

create some doubt as to the sincerity of the employee's belief. Ultimately, this judgment must be based on all of

the facts and circumstances, but the following might indicate that an employee’s professed religious belief is not

sincerely held:

Once an employer is on notice that an employee’s sincerely held belief, practice or observance prevents the

employee from receiving the vaccination, the employer must provide a reasonable accommodation for the

religious belief, practice or observance unless it would pose an undue hardship. “Undue hardship” with respect

to a sincerely held religious practice or belief is far different from undue hardship under the ADA. Under Title VII,

undue hardship means that the accommodation creates more than a minimal cost or burden on the employer.

The employer’s duty to accommodate typically involves making a special exception from, or adjustment to, the

requirement tht creates a conflict so the employee can observe or practice their religion. To establish undue

hardship the employer must demonstrate that the accommodation would require more than a de minimis cost.

The costs to be considered include not only direct monetary costs but also the burden on the conduct of the

employer’s business, impairment of workplace safety, or infringing on other employees’ job rights or benefits.

Such costs could constitute an undue hardship and justify refusing to accommodate an employee’s religious

belief.



Offering COVID-19 Vaccine Incentives

Many employers are offering incentives to employees to encourage them to be vaccinated.Typically these

incentives are gift cards, cash bonuses, or increased paid time off. To date the EEOC has not provided guidance

on wellness programs or other programs offering incentives to encourage employees to engage in healthy

habits and lifestyle. The EEOC had issued proposed regulations on January 7, 2021, but they have been

withdrawn while President Biden’s administration undertakes a review of agency regulations. The proposed

regulations would allow de minimis incentives, such as a gift card of modest value. At this time, employers

should balance the amount of the incentive with the risks associated with having unvaccinated employees in

their workplace.
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 If an employee requests a religious accommodation and an employer has an objective basis for questioning

either the religious nature or the sincerity of a particular belief, practice or observance, the employer would be

justified in requesting additional supporting information. Assuming the employee has a sincerely held religious

practice or belief, and there is no reasonable accommodation available, the employee can be excluded from the

workplace.



 How Does the ADA

Impact Employers During

the Pandemic? 
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When considering transitioning back to the workplace (either bringing employees back to the office after

allowing them to telework or reinstating them after being laid off), employers not only need to remember leave

rights under the Family and Medical Leave (FMLA), but also disability laws such as the Americans with

Disabilities Act (“ADA”) and state equivalents. In addition, since so much remains unknown about COVID-19,

guidelines from the Centers for Disease Control (“CDC”) must be consulted and employed.

Under the ADA, most employers are aware that reasonable accommodations of employees with disabilities are

required. Employers should engage in an “interactive process” with such employees to learn their needs and

work with them to provide reasonable accommodations which do not impose an undue burden on the employer

but allow the employees to perform their essential job functions. This fundamental legal obligation must be kept

in mind when dealing with employees who, for example, assert that they have underlying health conditions that

make it too risky to return to the office.  Allowing such employees to work from home may be a required,

reasonable accommodation in some cases.  If the employee’s job does not allow them to work from home, be

sure to provide any required leave under the FMLA. An unpaid leave of absence may also be a required

accommodation under the ADA.

The ADA generally prohibits employers from conducting medical examinations or health screenings of

employees except when “job-related and consistent with business necessity.”  That standard is only met when

employees pose a direct threat to themselves or others due to their medical condition.  The EEOC has

confirmed that COVID-19 constitutes a “direct threat” and, accordingly, employers may conduct such health

screenings as temperature checks, asking questions about symptoms employees are experiencing, and COVID-

19 tests.  It is important to remember, however, that while the ADA allows these types of health screenings, it

strictly regulates the information employers can share with other employees.  Generally, the results of such

screenings cannot be shared in a way which identifies the employee involved.  If an employee tests positive for

the virus, other employees can generally be informed but the identity of the employee cannot be divulged. 

Guidelines issued by the CDC are extensive. For example, those guidelines set forth criteria for returning

employees to work if they have tested positive for COVID-19 or are merely experiencing symptoms that might

be caused by the virus.  For employees who have tested positive, the CDC guidelines generally provide that the

employee can return to work after their fever has subsided (meaning below 100.4 degrees), respiratory

symptoms have improved, and the employee has received a negative test.  For employees who have symptoms

but have not been tested, the guidelines state the employee can return after fever has subsided for at least 72

hours, respiratory symptoms have improved and at least seven days have lapsed since the symptoms first

appeared.  The CDC guidelines are regularly updated and revised, and employers must consult them when

trouble-shooting such issues with employees. 
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On March 11, 2021, President Joseph R. Biden signed the American Rescue Plan Act of 2021 (“ARPA”).  Among

other provisions, the ARPA makes COBRA coverage more affordable by subsidizing 100% of the COBRA

premiums during the period beginning April 1, 2021, until September 30, 2021, for an employee or dependent

who is a COBRA “qualified beneficiary” due to an involuntary termination of employment or an involuntary

reduction in hours.  This subsidy will not count towards an individual’s gross income.

Eligibility

The COBRA subsidy is only available to individuals: (1) who are involuntarily terminated or had their hours

reduced; and (2) who are enrolled in COBRA coverage (or will elect such COBRA coverage) on or after April 1,

2021, and before the subsidy ends on September 30, 2021.  The ARPA simply suspends the eligible individual’s

obligation to make COBRA premium payments for up to 6 months.

The ARPA also provides a second opportunity to elect COBRA coverage for certain qualified individuals through

the extended election period.  An individual who fits the eligibility criteria and who did not initially elect COBRA

coverage or discontinued COBRA coverage before April 1 but would otherwise be within his or her 18-month

COBRA coverage period between April 1 and September 30, 2021, can elect COBRA coverage from April 1 until

60 days after the plan administrator of the applicable group health plan notifies such individual of the extended

election period.  COBRA coverage for any COBRA election by these individuals during the extended election

period will commence on and after April 1.

An individual electing COBRA during the extended election period may maintain the coverage only until the

expiration of the COBRA coverage period (which is most often 18 months) he or she would have had if they had

elected COBRA when first eligible.  For example, an individual first eligible for COBRA on January 1, 2021, who

did not elect COBRA until April 1, 2021, will be eligible for COBRA through June 30, 2022.
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Extension of Election Period – Second Opportunity
to Elect COBRA

Plan Enrollment Option

Employers may allow eligible individuals to switch the coverage option that the individual initially elected at the

time of their COBRA qualifying event. With some exceptions, an individual who is currently enrolled in COBRA

continuation coverage has up to 90 days after the receipt of notice of the plan enrollment option to enroll in a

different coverage option with that employer, provided that (1) the premium of such different coverage is not

more expensive than the premium for the coverage in which the individual was enrolled at the time of such

termination or reduction of hours, and (2) the different coverage is also offered to similarly situated active

employees at the time the assistance eligible individual elects to enroll. If the individual elects the different

coverage and such employer permits it, the COBRA subsidies shall apply towards the different coverage. 

 Again, employers are not required by the ARP to make such plan enrollment options available.



Reimbursement

If an eligible individual makes a COBRA premium payment, “the person to whom such payment is payable”

(including a multiemployer plan, employer, and insurer) will reimburse the individual for the amount of the

premium paid not later than 60 days after the date on which the individual made the premium payment.
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Limitation on Subsidy

The subsidy terminates if the individual becomes eligible to enroll in any other group health plan or Medicare

program. Individuals who fail to notify their employer or health plan that they are no longer eligible for the

subsidy may face a financial penalty equal to the greater of $250 or 110% of the premium subsidy after

termination of eligibility under the ARPA.

The subsidy does not extend beyond the period of COBRA continuation coverage itself (which is most often 18

months) so if an individual’s COBRA coverage is set to expire, even if that is in the middle of the subsidy

period, the ARPA does not require the coverage to be extended through the end of September. For example,

if an employee and dependents lost benefits as of March 1, 2020, 18 months of COBRA eligibility would expire

at the end of August 2021 and premiums would be subsidized only for 5 months, namely, April through August

2021.

Tax Credit

The multiemployer plan, employer, or insurer must provide COBRA subsidies to eligible individuals and pay or

incur the COBRA premium cost. The ARPA provides that the above-mentioned entities can recover the cost of

the COBRA premiums that are subsidized by claiming a credit against its quarterly payroll tax liability. If the

amount of the credit exceeds the employment taxes due for any calendar quarter, such excess will be treated

as an overpayment that would be refundable. The credit, including the refundable portion, may be advanced

under rules that will be set out by the Treasury Department. The amount of these credits will constitute the

gross income of any entities allowed a credit under the ARPA.



Develop

a COVID-19

Preparedness

Plan
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Prepare. 

Although Governor Walz’s requirement that all businesses adopt a

Preparedness Plan has been in place for almost a year, employers must

continue to implement their COVID-19 Preparedness Plan. Employers should

continuously review and update their Preparedness Plan as  Governor Walz's

Executive Orders, City Orders, OSHA and CDC guidelines change.

CDC guidance

Governor Walz Executive Orders

Minnesota Department of Labor and Industry Preparedness Plans

OSHA

Regardless of the industry, and regardless of whether the business is a critical or non-critical business,

employers need to be aware of the current guidance and requirements issued by local, state and federal

agencies. The CDC, state departments of health, state and federal departments of labor, OSHA, governors and

mayors, are all issuing guides, executive orders, and regulations regarding COVID-19. In some cases, such as

with the CDC, the guides are recommended and not mandated.  In other cases, the rules are required, and

employers can be penalized for failing to adhere to them. A recent example is a restaurant owner in St. Paul

who was fined $7,000 by OSHA when a server failed to wear a mask. The requirements are continuously

changing, and employers must remain on top of all relevant agency proclamations.  Employers need to be

vigilant in identifying the most current rules and guidance which apply to their business.

In Minnesota applicable rules include:

Important components of a preparedness plan.

Basic infection prevention measures, such as hand washing, wearing face masks, sanitizing surface areas

which are frequently touched, and social distancing;

Policies and procedures for prompt identification and isolation of individuals who are sick.  This includes

tools such as taking temperatures, screening questions, requiring employees to report when they are sick or

experiencing symptoms of COVID-19;

Housekeeping, including cleaning, disinfecting and decontamination;

Workplace flexibilities such as encouraging sick employees to stay home and waiving a healthcare

provider’s note for absences or return to work;

Workplace controls to control workplace hazards, including administrative controls (i.e. discontinuing work

travel, staggering shifts, minimizing face-to-face meetings), engineering controls (i.e. high-efficiency air

filters, installation of clear plastic sneeze guards), providing safe work practices (i.e. tissues, no-touch trash

cans, hand sanitizer, disinfectants), and PPE (i.e. face masks or face shields, gloves, goggles);

Drop-off, pick-up and delivery protections and protocols; and

Communications and training practices and protocols for workers and managers regarding implementation

of the plan.
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Is additional information needed?

Additional topics should continue to be added to the preparedness plan depending on the industry and type of

business.  The risk of transmission, particularly from third parties such as customers and vendors, obviously

depends on the type of business.  The physical facility in which the business is located is also a factor in

developing a preparedness plan.  If, for example, the employer’s office does not have wide aisles that would

permit social distancing and there is a lot of foot traffic in the aisles and halls, the employer may have to

consider instituting one-way travel.  If the office has an open format or uses cubicles that do not go to the

ceiling, shifts may have to reassigned so that employees can still socially distance themselves, or desks will

have to be moved to other space to maintain at least six feet of distance.

Establish committees. 
It is recommended that employers establish committees or task forces to assist in the development and

maintenance of a preparedness plan.  The committee/task-force should include employees from as many

departments as possible, in addition to management and supervisory representatives.  An employee committee

can be instrumental in the messaging and enforcement of a preparedness plan.  Members of such a committee

can bring forth employee concerns about safety and hygiene for consideration by the committee.  For example,

a client was planning to close the kitchen because of the complications and additional sanitizing required to

maintain the safety of the kitchen.  The employees on the COVID committee did not want to close the kitchen

and came up with an alternative – employees must wear gloves when they go into the kitchen.  The client

would not have thought of this alternative on its own.

The plan must be enforced by management. 

It is imperative that managers and supervisors are clear on the requirements of the plan and the necessity to

enforce the plan.  Where the employer is providing sanitizing and infection control aids, such as handwipes,

disinfectant and/or tissues, supplies and inventory must be maintained.  If the employer provides these aids

employees will expect and rely on the availability of these items.  Managers and supervisors should coach and

discipline employees who do not comply with the plan.  If employees observe that the employer is not enforcing

the employee obligations set forth in the plan, such as wearing face masks, social distancing and sanitizing

frequently touched surfaces, they will also become sloppy and fail to comply.  Consistency in enforcement is

critical to ensure effective implementation of the plan.
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Have you planned for a potential COVID-19 case
in your workplace?

It may be inevitable that a customer or vendor who has come on to your premises, or an employee, will contract

COVID-19.  Employers should be prepared for this possibility.  A business should develop a written plan that

addresses the various steps to be taken once the business is informed that someone who was on its premises

has become infected.  Once the infection has occurred, it is too late to begin the research.  Employers should

already have determined what they will do.

Closing? Research best practices to determine whether the business needs to close.

Cleaning Plan - Who will perform the cleaning and when?

Contact Tracing - How will you determine which employees came into contact with the infected person?

Quarantine Plan - Who should stay home and for how long? 

Communications Plan - What communications will need to go out to employees and others?

An exposure plan should include:

How will you conduct contact tracing?

One of the first steps in contact tracing is to determine which employees have been exposed.  Identify close

contacts of the affected individual – typically this would include people who have had at least 15 minutes of

contact within 6 feet of a person who tested positive. The time period for the exposure tracing should begin two

days prior to the day the individual developed symptoms.  It is unnecessary to give these names to local or state

public health agencies.   https://www.health.state.mn.us/diseases/coronavirus/sickemployee.pdf

What is your cleaning plan?

The plan should also address the cleaning which will be required.  The CDC recommends specific steps or

cleaning and disinfection when a facility is shut down because of a COVID-19 case or outbreak.  Cleaning staff

should clean and disinfect all areas, including offices, bathroom and common areas, focusing on frequently

touched surfaces.  The CDC provides a list of EPA approved cleaning products for use against COVID-19. 

If the employer intends to use a third party to sanitize the premises, the employer should select and develop a

relationship with the company concerning its expectations and needs.   If a shutdown is necessary, the

employer will want to close for as short a time as possible, and not waste time figuring out the necessary steps

after the infection.  Operations can resume as soon as the cleaning and disinfection are completed, so a

business will waste time and resources if it waits to begin the search for the third party after the shutdown

begins.
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What quarantine precautions should be
taken?
An employer should inform employees who were exposed to stay home for 14 days from the last day they were

exposed to the infected person if they work at a noncritical business, or 10 days from the last day of exposure if

they work at a critical business.

Employers should track the number of days that exposed employees stay home to ensure they do not return to

work too soon.  Employees who develop symptoms once they are sent home should remain at home until:

1. They feel better; and

2. It has been 10 days since they first felt sick; and

3. They have had no fever for the last three days, without using medicine to control the fever.

Returning employees should be screened before they can start work.  It is not recommended or required that

employees provide a note from a doctor clearing them to return to work.

COVID-19 Exposure - Resources
The CDC offers significant guidance on steps when there are suspected or confirmed cases of COVID-19 in the

workplace.  https://www.cdc.gov/coronavirus/2019-ncov/community/general-business-faq.html  

Many state departments of health also publish guidance for employers when there is a COVID-19 outbreak.  For

example, the Minnesota Department of Health has published a document “What to do if an employee has

COVID-19.”  https://www.health.state.mn.us/diseases/coronavirus/sickemployee.pdf

The CDC has special rules for critical infrastructure businesses.  Critical infrastructure employees may be

permitted to continue work following potential exposure to COVID-19, provided they remain symptom free and

additional precautions are taken to protect them and the community.  Businesses should consult CDC guidance

in preparing their plans for addressing potential COVID-19 exposure in their workplace or business. 
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Employers have faced many new challenges arising from COVID-19 making it more important today than ever

before that thoughtful, comprehensive planning and policies are in place to ensure we keep our communities

healthy while also protecting against potential litigation.  Larkin Hoffman’s attorneys are available to help

organizations transition back to the workplace and navigate the many challenges caused by the pandemic. We

put together this guide to help answer some of the many questions your organization may be encountering

and to help you avoid potential pitfalls and unwanted outcomes. 

Our attorneys have been working hard throughout the pandemic to disseminate information as new rules and

regulations are announced.  Please visit our COVID-19 Resource Center for additional information and

subscribe to our Employment Blog to keep up-to-date as new information is released.   

This guide is based on regulations, rules and guidance in existence at the time the guide was prepared.  All

such regulations, rules and guidance are subject to change.  This guide is not intended to constitute legal

advice.  Employers should consult with their attorneys when implementing policies and making employment

decisions related to COVID-19.

Thank you,

Dan Ballintine

Phyllis Karasov

Dayle Nolan

Andrew Moran

Evaluate your COVID-19 workplace requirements
and seek professional advice when needed.
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We advise clients on a wide variety of employment matters relating to the pandemic.

We hope this information has been helpful and urge you to call any of our Larkin

Hoffman employment attorneys should you require further guidance.
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